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Introduction

In February 2006, the President signed into law the Deficit Reduction Act of 2005 (DRA) (P.
L. 109-171). T e DRA achieves a net savings of $26.3 billion over the 2006-2015 time period. Ac-
counting for more than 25% of the legislation’s nearly $100 billion in federal outlay savings, these
Medicaid reforms are expected to achieve major outlay reductions for both medical assistance and
program administration costs. T is analysis focuses on the implications of the DRA for children
and adolescents in the child welfare system. Some of the DRA’s most significant health care access
and quality implications for children flow from options to restrict benefit coverage and increase
cost-sharing. "Te DRA can also be expected to have a significant impact on child welfare financ-
ing and operations, since the law’s provisions also may limit the availability of federal funding to
help support the health and health-related costs incurred by child welfare agencies and health care
providers participating in child welfare programs.

Background

T e DRA represents one in a long line of federal laws whose purpose is to make changes in
mandatory spending under legal entitlements and tax laws, in order to achieve savings in the federal
budget and outlay. T e Congressional Budget OClce (CBO), which estimates the financial impact
of changes in federal law, calculates that the law’s Medicaid reductions will save approximately $7
billion in federal funding over the 2006-2010 time period and more than $28 billion over a 10-year
timeframe, with some of these savings oset by modest reforms aimed at service expansion. CBO
anticipates that more than one-third of the 10-year Medicaid spending reduction ($9.9 billion)
will result from the imposition of new beneficiary financial responsibilities for covered services;
the agency further projects that outright benefit and coverage reductions leading to the loss of care
will account for some $6 billion in savings over the 10-year time period, resulting in a one-third
reduction in per-capita spending on alected enrollees—with dental care, mental health services,
and certain therapies as the most heavily alJected services, along with other savings derived from
the introduction of new restrictions on remaining coverage.! CBO’s cost-estimation calculations
do not consider the additional costs that may be incurred by other programs as a result of reduced
Medicaid spending. Of particularly importance in this analysis are costs to child welfare agencies
of Medicaid cutbacks that might allect the availability of medical services or contributions toward
shared administrative activities.
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In a program as complex as Medicaid, cost estimates alone do not provide an adequate explana-
tion of the potential impact of changes in the law. In a policy context, the DRA may represent the
most significant restructuring of Medicaid since its 1965 enactment, particularly where beneficiary
eligibility rules, program coverage standards, and state-cost sharing options are concerned. It can
be expected that children generally, including children and adolescents receiving child welfare ser-
vices either in the home or on an out-of-home basis, will be alJected by these changes.

It is also important to note that the DRA provisions alJecting access to Medicaid and the qual-
ity of coverage come at a time when U.S. census data show a substantial increase in the number
of uninsured children, from 7.9 million in 2004 to 8.3 million in 2005. T e first such increase in
uninsured children since 1998, the rise is virtually entirely attributable to a loss of coverage under
Medicaid and the State Children’s Health Insurance Program (SCHIP).?

T e DRA does contain some provisions that create new state options to extend Medicaid eligi-
bility to additional children and adults with serious and chronic disabilities, including physical and
mental conditions. T ese options, however, take place against a backdrop of legislation that has
the potential to produce a significant reduction in the accessibility, quality, and depth of coverage
for some of the nation’s most vulnerable children while creating new challenges to agencies and pro-
grams responsible for the coordination and integration of child welfare and health services.

Despite decades of research demonstrating the vulnerabilities and substantial health risks
faced by children in the child welfare system, the DRA's restrictions on coverage reach into this
population, as well as the health professionals, programs, and agencies that serve them, in new and
important ways. T e 500,000 children in foster care are drawn from an annual child welfare popu-
lation of 3,000,000 children reported for allegations of abuse or neglect each year (4.5% of the
child population).® Nearly half of all children in foster care have chronic medical problems,*” and
up to 80% have serious emotional problems.® 814 T ese statistics help explain why the magnitude
of mental health service use by children in foster care is 8-11 times greater than that experienced
by other low-income and generally high-risk children in the Medicaid program.*> ¢ [rrespective of
these high levels of documented need, children in foster care rarely receive health and mental health
services appropriate to their level of medical need.* 8 71523

Analysis of the DRA’s Impact on Children in Need of Child Welfare Services

In response to concerns about the impact of the DRA on children in the child welfare system,
onJune 1, 2006, Casey Family Programs convened a meeting of policy experts and state olIcials
from organizations and agencies focusing on child welfare, Medicaid, and public health. Te
Center for Healthier Children, Families and Communities at the University of California at Los
Angeles, Safe Place: T e Center for Child Protection and Health at the Children’s Hospital of
Philadelphia, and the Department of Health Policy at George Washington University made pre-
sentations based on the content of this report. More than 35 participants discussed opportunities
to disseminate information and they made recommendations to respond to the potential impact of
DRA provisions on children in the child welfare system.
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Tis report examines four key aspects of the Medicaid provisions of the DRA in light of an
analysis by the authors and the comments of meeting participants:

e Citizenship documentation and verification requirements for those who seek
to enroll in the program

e Changes allecting benefits and coverage
e Revisions in premium and cost-sharing rules

e Restrictions on the availability of federal funding to support state expenditures
for Medicaid-covered targeted case management (TCM) and case management services

For each topic, the report reviews Medicaid policy and practice prior to the DRA, describes key
DRA revisions, along with early federal guidance where available, and assesses the implications of
these changes for child welfare policy and practice. T e comments and recommendations made by
participants in the June 2006 meeting are incorporated throughout the report.

Medicaid Eligibility and Documentation of Citizenship

BACKGROUND

T e heart of Medicaid is the entitlement of eligible persons to “medical assistance.” In the
case of children, Medicaid eligibility standards are relatively broad. Coverage is mandatory for all
“poverty level” children under age 6, whose countable family incomes are at or below 133% of the
federal poverty level (FPL), as well as for children ages 6 to 18 with incomes at or below 100% of
the FPL. At their option, states may cover children of any income level through Medicaid;?* states
also may cover certain low-income children (known as “targeted low-income children™) under
separately administered State Children Health Insurance Program (SCHIP) authority. As of 2005,
Medicaid and SCHIP insured 28 million children and accounted for 25% of all insured children,®
making the two programs in combination the single most important source of pediatric health care
financing in the U.S.

Children are the single largest group of Medicaid beneficiaries, and Medicaid is the principal
insurer of health care services for children who also receive child welfare services. Indeed, the nexus
between the Medicaid and child welfare system can hardly be overstated. T is nexus derives from
several characteristics of child welfare programs and Medicaid. First, a majority of children who
either receive child welfare services or reside in foster care settings come from families with low
income. Before entering foster care, nearly 70% of children are covered by Medicaid.?® Second,
placement/residence in foster care is a specific basis of eligibility under Medicaid. Children whose
foster care placement is financed through Title I'V-E of the Social Security Act receive Medicaid
on a mandatory basis, while states at their option can extend Medicaid children whose foster care
placements are funded under other sources of public financing. Most, if not all, states extend
optional coverage to children in publicly financed foster care placements regardless of the source of
public financing, in order to insure universal coverage to all foster care children.
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Perhaps most critically in the context of the DRA, states have streamlined eligibility determi-
nations for children in foster care. States typically extend coverage to all children entering foster
care. Medicaid coverage upon entry into foster care is common state practice for two reasons. First,
children in such situations typically have acute and urgent physical and mental health needs at the
time of entry into care. Second, these children are significantly more likely to experience chronic,
underlying physical or mental health conditions, which in turn have been shown to precipitate
emergency department visits shortly after entry or around placement changes. (See Figure 1). Uni-
versal and automatic Medicaid coverage for children in foster care serves to expedite the enrollment
process, without the need for separate application and documentation requirements that can slow
program entry and delay access to health care. T e elimination of Medicaid enroliment delays also
addresses the realities associated with the families from whom children are removed, who may resist
or be ill-prepared to share documentation.

Figure 1. Timing of Emergency Department Visits That Occurred within 21 Days of Entry into
Foster Care or after Placement Changes for 2,358 Children Entering Foster Care in Philadelphia
from 1993-1996*.
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*Source: Rubin DM, Alessandrini EA, Feudtner C, Localio AR, Hadley T. Placement changes and emergency department visits in the first year
of foster care. Pediatrics 2004;114(3):e354-¢360.
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Although automatic enrollment can ease the process, children must of course satisfy Medicaid
eligibility requirements. Medicaid eligibility is based on certain factors: an applicant’s linkage to a
recognized eligibility category (e.g., children, pregnant women, persons who receive Supplemental
Security Income (SSI) benefits); financial need (for children, income-based need is related to the
federal poverty level); state residence; citizenship or legal status;>’and the ability to satisfy applicable
documentation and verification requirements. While Medicaid eligibility rules for children are
relatively broad, children, like adults, must satisfy citizenship/legal status and residency require-
ments. Prior to the DRA, eligibility determinations for medical assistance required no written
proof of citizenship at the time of application or re-determination; instead applicants could allrm
that they were indeed citizens. Documentation customarily was required in the case of applicants
who claimed legal U.S. residence.

A requirement of written confirmation of citizenship for Medicaid purposes is problematic
for children at the point of entry into in foster care, since it poses an additional documentation
burden at a time when any documentation regarding a child’s status may not be available at all.

T ere has been no systematic study of the extent to which states ultimately have been able to secure
documentation of citizenship for children receiving child welfare services, but anecdotal evidence
suggests that, in general, citizenship documentation requirements at the point of entry into care can
create major barriers for state program administration.?®

DRA Changes (including Technical Corrections) and their Implications

T e DRA applies extensive new written documentation requirements on both applicants and
recipients in order to verify both citizenship and identity as a condition of participation in Med-
icaid. Documents must be presented at the point of application; for children already enrolled in
Medicaid, documentation must be presented as part of the re-determination process.?®
In the case of children receiving child welfare services through Titles 1\V-B or IV-E, technical cor-
rections passed by Congress in December 2006 exempt such children from the Medicaid documen-
tation requirements while at the same time clarifying the obligation of child welfare agencies “for
verifying” the citizenship or immigration status of children receiving services under parts B or E of
Title IV.3° In using the term “verify,” Congress appears to have given child welfare agencies broad
discretion over verification procedures, without regard to whether the state process mirrors the
extensive documentation requirements applicable to Medicaid.

For children who are not exempt (i.e., all children not falling into an exemption category,
including children who cease to receive child welfare services but who may remain eligible for
Medicaid under an alternative eligibility category), the documentation provisions mean that in
the absence of such documentation, the federal government will provide no payments for medical
assistance costs. T e technical amendments do not address documentation requirements related to
continued Medicaid and those applicable to children at the point of departure from child welfare
services. While the CBO estimates only modest cost savings (less than $1 billion over 10 years),*
many state olIcials are more pessimistic.!
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Table 1. Medicaid Citizenship Requirements

PRE-DRA DEFICIT REDUCTION ACT CHILD WELFARE IMPACT

U.S. citizens and
legal residents

No written proof of
citizenship at time
of application or
re-determination;
based on affirma-
tion of citizenship
status

Written proof of citizenship at
application or re-determina-
tion (i.e., no self-declaration of
citizenship):

Children receiving IV-B or
IV-E services are exempt,
but low-income children
not yet in the child welfare
system will be subject to

(1) U.S. passport, certificate documentation require-

of naturalization, certificate
of U.S. citizenship, valid
driver’s license, or other ID

ments with potential delays
in the receipt of health care.
Applicability of documenta-

tion rules to children who
remain eligible for Medicaid
as low-income children but
who depart the child wel-
fare system and no longer
receive title IV-B or IV-E
services has not yet been
addressed.

document deemed valid, OR

(2) Birth certificate or other
ID document deemed
appropriate

Certain groups are exempt

(SSI recipients, dual enrollees,
children receiving child welfare
services under Titles IV-B or
IV-E) as a result of alternative
verification pathways (e.g.,
through the Social Security Ad-
ministration or by child welfare
agencies)

Source: Adapted from Rosenbaum & Markus. Analysis of Deficit Reduction Act of 2005. Prepared for The Commonwealth Fund.
February 2006.

T e interim final regulations issued on July 12, 2006 by the Centers for Medicare and Med-
icaid Services (CMS)®? do not reflect the technical amendments, which passed Congress at the
end of the session. T e regulations generally exempt two groups from the new documentation
requirements: dual Medicare and Medicaid enrollees (who include a small number of children with
end-stage renal disease) and recipients of Supplemental Security Income (SSI), who also include
approximately one million children.®® T ese exemptions are based on the fact that citizenship for
both groups has already been confirmed by the Social Security Administration. Other applicants
and recipients are covered by the new requirements, which set forth the types of documents that
will be considered acceptable as well as general standards regarding the timeframes that states must
give applicants and recipients to produce that documentation.®*

Analyses of the new regulations suggest that children may bear the heaviest burden under the
new rules, representing three-quarters of the estimated two million citizens who may lose coverage
because of an inability to produce documentation. T e elJects on children are expected as a result
of problems collecting documentation and identity verification information, particularly in states
that do not institute automatic data matching between the state vital records system and the Medic-
aid enrollment process.>
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While the technical corrections contained in the end-of-session legislation exempt children
receiving child welfare services, questions remain. T ere remains no guidance regarding children as
they traverse the foster care system. T e pathways of children into and out of out-of-home care are
numerous and complex, and they can move through reunification, adoption, and legal guardianship
to relatives willing to care for the child. During these transitions, the basis of Medicaid eligibility
for a child may change. Te DRA provides no guidance regarding citizenship documentation dur-
ing re-determinations that would be triggered upon a child’s movement through or departure from
the child welfare system or into and out of the system. An important unanswered question has to
do with whether documentation will be required for children who leave the child welfare system
with after-care plans that assume retention of Medicaid but as a low-income child, for example.

T e question remains as to whether CMS will deem these children to be eligible for Medicaid with-
out interruption or will impose documentation requirements at this point.

Benefits and Coverage
BACKGROUND

Children and adults who enroll in Medicaid are entitled to “medical assistance.” Children
whose Medicaid eligibility derives from their foster care status are classified as “categorically needy”
beneficiaries who are entitled to Medicaid based on their eligibility category and financial situation
alone and without the need to dispose of excess income or resources through “spending down.”

Figure 2. Medicaid Benefits

“MANDATORY” BENEFITS “OPTIONAL” BENEFITS
e Physician services e Prescription drugs
e Hospital services e Home health care

e Rural and federally-qualified e PT/ST/OT

health center services -
e Dental services & dentures

¢ Family planning o Optometrist & eyeglasses

° Ce’T'f'ed pedlatrlc.a}nd e Other prosthetic devices
family nurse practitioners

A e Mental health services
e Nurse mid-wives

. e Intermediate care facility for mental retardation
e Laboratory and x-ray services

e Early and periodic screening, o i el e e ag 2

diagnostic, and treatment (EPSDT) e Private duty nursing

services for individuals under 21 « Nursing facility services

e Pregnancy-related services e Personal care services

e Medical and surgical services

A e Case management, including targeted case

management and primary care case
e Nursing facility services management

for individuals 21 or over « Hospice care

e Medical transportation

Source: CMS Medicaid at-a-glance: 2005.
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Medicaid benefits have long included an array of “mandatory” and “optional” benefits. (See
Figure 2.) For children, both categories of benefits have been covered since 1989 under the child
health provisions of Medicaid law and are covered through the child health benefits structure
known as Early Periodic Screening, Diagnosis, and Treatment (EPSDT).

Categorically needy status entitles children to EPSDT, as one of the services and benefits
encompassed in the definition of “medical assistance.” EPSDT is a special bundled benefit that
provides the most comprehensive level of coverage for children ever set forth in health insurance,
public or private. EPSDT was added by the Social Security Amendments of 1967, as a result of
concerns that routine Medicaid coverage (already broad) was inadequate for children at risk for
lifelong, disabling physical, mental, or developmental conditions.®® EPSDT covers a broad range of
services and interventions designed to identify and ameliorate conditions in children and adoles-
cents before they become lifelong and disabling. Figure 3 shows EPSDT benefits and services, and
it summarizes the child-specific concept of medical necessity that guides coverage determinations.

Figure 3. Core EPSDT Elements

BENEFITS AND SERVICES
e Periodic and “as needed” screening services
e \/ision, hearing, and dental care

e All medically necessary “medical assistance,” diagnosis and treatment needed
to “ameliorate” conditions, including covered treatments identified in IEPs and IFSPs
under the IDEA and child welfare case plans

e A “preventive” standard of medical necessity

ADMINISTRATIVE SERVICES
e Informing families

e Transportation, scheduling and other assistance

e Linkages to other agencies (special education, Title V, WIC, child welfare, other agencies)

e Reporting

In terms of classes of covered benefits, prohibitions on limitations and exclusions typically
found in private insurance, and the concept of medical necessity, EPSDT olers a coverage design
that is dramatically dillerent from that reflected in private insurance. For example, private health
insurance typically excludes or strictly limits many services such as mental health services, physical
and speech therapy, and durable medical equipment. Similarly, private insurance may restrict even
covered services if the need for the service is to maintain functioning or lessen the impact of a con-
dition rather than correct it. T us, for example, a healthy child might need physical therapy fol-
lowing an accident in order to correct the impact of the injury and restore pre-injury functioning.
A child born with cerebral palsy might need therapy simply to develop functional capacity or avert
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deterioration in functioning, in which case, the therapy could be considered medically unnecessary
because the need is linked to amelioration, which falls outside the scope of contractual coverage.*”

Te EPSDT benefit design is suClciently broad to encompass the important standards of
practice for children and adolescents in the child welfare system, recommended by professional
organizations such as the American Academy of Pediatrics (AAP), American Academy of Child &
Adolescent Psychiatry (AACAP), and the Child Welfare League of America (CWLA), in order to
address the high burden of illness and unmet need faced by these children.®#° T ese standards are
designed to ensure that coverage will be consistent with standards of reasonableness and non-dis-
crimination, in terms of geography, population sub-groups, and diCerentiation among health con-
ditions.** State child welfare programs, acting in loco parentis, use Medicaid and EPSDT to finance
the frequently significant levels of health care used by children in the child welfare system, given the
limited funding for child welfare programs and prohibitions under federal child welfare laws against
use of federal financing, under child welfare statutes for medical care services. T us, Medicaid pay-
ments predominate in health care financing for children receiving child welfare services.

DRA and Implications

T e DRA breaks new ground in terms of Medicaid benefit standards but continues special rules
for children. Te DRA adds a new 81937 to Medicaid, which gives states the option of provid-
ing “benchmark” or “benchmark equivalent” benefits in lieu of the standard range of required and
optional medical assistance services. At the same time, the amendment continues EPSDT benefits
as a “wrap-around,” although the term is not defined, while reducing the mandatory coverage age
for full EPSDT services from 21 to 19. T e amendment provides as follows:

“Sec. 1937. (a) STATE OPTION OF PROVIDING BENCHMARK BENEFITS.—
(1) AUTHORITY.—

(A) IN GENERAL.— Notwithstanding any other provision of this
title [emphasis added], a State, at its option as a State plan
amendment, may provide for medical assistance under this title to
individuals specified by the State through enrollment in coverage
that provides—

(i) benchmark coverage ... or benchmark equivalent cover
age ...;and

(if) for any child under 19 years of age who is covered under
the State plan ..., wrap-around benefits to the benchmark
coverage or benchmark equivalent coverage consisting of
early and periodic screening, diagnostic, and treatment
services defined in section 1905(r)"4

THE DEFICIT REDUCTION ACT OF 2005
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T is amendment is so sweeping that, arguably, states that elect to operate as alternative benefit
states (as they are known) are eligible to administer their programs in a way that displaces Medic-
aid rules entirely in all areas related to coverage and administration of coverage (for example, the
displacement of federal standards related to the reasonableness of coverage or the minimum rules
regarding program participation by risk-based managed care entities and organizations). Guidance
issued by the Centers for Medicare and Medicaid Services (CMS) on March 31, 2006 is vague and
does not explain the potential reach of this preemptive language. T e guidance indicates simply
that 81937 overrides “certain” requirements and that alternative benefit states would be expected to
provide EPSDT as a “wrap-around” benefit.*®

T e DRA appears to exempt numerous categories of individuals from this alternative benefit
option, including individuals to whom aid or assistance is made available under Title I'V-B, children
in foster care, and individuals for whom adoption or foster care assistance is made available under
Title IV-E. At the same time, however, the CMS guidance allows states to enroll even these exempt
populations into alternative benefit plans, as long as they permit exempt populations to exercise a
disenrollment option. In other words, an alternative benefit state apparently can elect to enroll all
children receiving child welfare services or residing in foster care placements in alternative bench-
mark coverage arrangements as long as such children are olered the right to opt out.

Studies of Medicaid managed care suggest that this bifurcation of EPSDT into basic and
supplementary coverage is not particularly new. Most managed care contracts in e(Ject today cover
fewer than all required EPSDT services. What is dillerent about 81937 is that the statute appears to
permit the substitution of a lower level of alternative coverage even at the assessment stage, permit-
ting the provision of “well child” care as opposed to the full EPSDT screen, with its emphasis on
developmental assessments, full examination of all conditions allecting growth and development,
and anticipatory guidance. CMS’s March 2006 guidance also seems to imply, contrary to the
EPSDT statute itself, that states can condition coverage for the full EPSDT screen on a finding of
medical necessity; neither is the agency clear as to whether states can use a stricter standard of medi-
cal necessity in determining access to EPSDT wrap-around coverage than that allowed under the
EPSDT statute generally (with need linked to the amelioration of physical and mental conditions).

It is anticipated that states that currently utilize market purchasing approaches to coverage will
continue this bifurcated approach, placing certain EPSDT benefits in the basic plan and wrapping
around for others. Whether the DRA causes states to reduce the level of basic coverage down to
the new “benchmark” of a well-child exam is not yet known. As of September 2006, Kentucky
and West Virginia were pursuing alternative benefit/EPSDT wrap-around systems for children,
although there are insullcient details to assess precise program structure. Florida also appears to be
pursuing this approach as part of its 81115 demonstration waiver project that parallels the provi-
sions of the DRA.

T e alternative benefit provision thus has a potential reach into the exempt population of more
vulnerable children who are at high risk for serious disability and delay. Early CMS approval of an
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“alternative benefit” program adopted by West Virginia suggests that, despite the EPSDT provi-
sions, CMA is prepared to approve even state alternatives that eliminate EPSDT coverage guar-
antees.** In West Virginia’s case, the state’s early proposed plan (which is sketchy at best) would
appear to enroll all children in “basic coverage” that, while purporting to preserve EPSDT, also
appears to curtail coverage for previously covered assessment, diagnostic, and treatment services.

T is DRA alternative benefit provision in fact uses the same definition of “benchmark” and
“benchmark equivalency” found in the State Children’s Health Insurance Program (SCHIP), peg-
ging coverage to the state employee health benefit plan, the state’s most widely available HMO
product, the federal employee health benefit plan, or an alternative “equivalent” plan olered by the
state. States that olJer an alternative package (known as benchmark equivalency) need only ensure
coverage up to a specified actuarial value of inpatient care, outpatient and physician care, laboratory
and x-ray services, well-baby and well-child services (undefined), and other appropriate preventive
services designated by the Secretary of Health and Human Services (no such services have yet been
designated). T e approaches to benchmarking are shown in Figure 4.

Figure 4. Benchmarks and Benchmark Equivalency under the DRA

BENCHMARKS BENCHMARK EQUIVALENCY

e Federal Employee Health Benefits Plan Required (full actuarial value)

e State Employee Plan e Inpatient And Outpatient Hospital Services
e Largest Selling Federally Qualified HMO e Physician Surgical And Medical Services

e Laboratory And X-Ray Services

e Well-Baby And Well-Child Care,
Including Age-Appropriate Immunizations

e Other Appropriate Preventive Services,
As Designated By The Secretary

Optional (75% of actuarial value)
e Prescription Drugs

e Mental Health Services

e Vision Services

e Hearing Services

Applying the alternative benefit approach to child welfare situations

Child welfare considerations raise important issues for states in approaching alternative benefit
flexibility in a child welfare context. T e issues raised when attempting to reconcile benefit cover-
age design to the needs of special populations also raise some of the most complex in social welfare
policy and practice. As noted, states have grappled with these issues for years, under managed care
systems that frequently involve contracts covering less than all Medicaid/EPSDT services covered

THE DEFICIT REDUCTION ACT OF 2005
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under a state plan, thereby necessitating wrap-around systems, linking beneficiaries with state plan
benefits that transcend their contractual coverage. How these links have worked in practice has
received relatively limited attention although the need for such links has been extensively docu-
mented through studies of managed care contracts.*®

Despite limited knowledge to date of the eUects of the new benefit coverage design, consider-
able issues can arise in structuring a wrap-around for vulnerable populations. What is basic and
what wraps around? What triggers determine access to the wrap-around? Does the same entity
that administers the basic benefit also administer some or all of the wrap-around services? When a
wrap-around works to limit access to care (as CBO assumed when it found that reducing EPSDT
to wrap-around status would yield cost-savings), the results can be significant for both patients and
care systems that depend for their success on specialty services.

Still another area of uncertainty is the impact of changing coverage rules on children who
traverse the child welfare system, moving from the receipt of in-home services into out-of-home
placements in foster care and then potentially back home again through reunification or adoption.
T is mobility among vulnerable children raises the concern that states that opt for benchmark cov-
erage in the case of low-income children generally, including those receiving preventive or reunifica-
tion child welfare services, may find that health services commonly used by such children fall into
wrap-around status, as part of the EPSDT supplement, rather than falling into the benchmark.
How states design this wrap-around, as well as the types of situations, health conditions, and health
problems that would trigger coverage for wrap-around services, will be a critical decision matter.
For example, a state that enrolls low-income children into alternative coverage plans might devise
a system in which notice of receipt of child welfare services is deemed to be notice of the potential
for presence of additional medical conditions requiring further services as well as the full EPSDT
assessment. T is would ensure coverage for screening, diagnosis, and treatment services that meet
EPSDT standards rather than the more restrictive rules found in commercial insurance markets.

In sum, without careful consideration of the practical working relationship between EPSDT
and benchmark plans, there is a possibility that access for children receiving child welfare services
will become more restrictive as a result of the new DRA flexibility, and there has been insuCicient
time focused on translating and operationalizing this flexibility in a child welfare context. T is is
true even though in theory the DRA leaves the EPSDT entitlement untouched other than reduc-
ing the maximum mandatory EPSDT coverage age for children in benchmark plans from 21 to 19.
T e amendments may bring a new level of uncertainty regarding access to EPSDT-level coverage
and thus impact protections against the disruption of special treatment plans. T e ultimate risk be-
comes recidivism to out-of-home care if treatment plans fail. T is risk is not inconsiderable. Prior
to the DRA, one in four children who were reunified home returned to out-of-home care within a
year,* often with a deterioration in their health status.
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T us, the DRA alternative benefit provisions, along with CMS’s interpretation of their mean-
ing, raise a number of important questions for state Medicaid agencies and child welfare agencies:

o Will states pursuing alternative benefit coverage reduce the entitlement to EPSDT
wrap-around benefits to the mandatory age of 19?

o Will states enroll children in foster care into alternative plans? If an opt-out system is
put into place, who is authorized to make such an election for a child and under what
circumstances?

o Ifall children, including those receiving child welfare services and children and adolescents
in foster care, are automatically enrolled but permitted to opz ouz, then how must the opz
out right be explained and by whom, and how long after enrollment occurs must this
explanation and the opz ouz right be extended?

e If children, including children in the child welfare system, are to be enrolled in benchmark
plans, how will the EPSDT benefit wrap around the benchmark plan? Will even the
assessment be treated as a wrap-around benefit and subjected to medical necessity standards?
What standards and mechanisms will be used to determine children’s entitlement to
“wrap-around” EPSDT diagnostic and treatment benefits?

o Will the medical-need standard be the one that governs EPSDT (the need for services to
ameliorate conditions with an emphasis on prevention) or will more restrictive concepts of
medical necessity be applied? Who will make this determination and what evidence will be
provided?

e Will benchmark plans be obligated to manage EPSDT services, as well as their own
contractual benefits? Will benchmark plans have the authority to reduce or terminate
additional EPSDT services for lack of “need” and what standards will govern these
determinations? Will medical need be required even for EPSDT services for which a
separate medical necessity determination has not been required historically (e.g., periodic
and interperiodic health exams; vision, dental, and hearing services) because their use by
children is governed by considerations of periodicity?

e How will families and providers be informed about the full set of benefits to which a child
is entitled?

It is important to note that March 2006 correspondence from Senator Charles Grassley and
Representative Joe Barton to Department of Health and Human Services (HHS) Secretary Mike
Leavitt indicates that Congress intended to make no changes in EPSDT other than to permit states
to structure the benefits as a supplement to benchmark coverage.*” T is letter stressed that all in-
terpretations of EPSDT law as of the enactment date were to remain in efect as well. None of the
positions taken in the letter are in evidence in the CMS guidance.
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Table 2 summarizes EPSDT before and after the DRA, while Table 3 compares EPSDT to a

“benchmark” plan under SCHIP.

Table 2. EPSDT before and after the DRA

BEFORE THE DRA

AFTER THE DRA

EPSDT is a defined benefit to which all Medicaid-
enrolled children and adolescents under age 21
are entitled. The benefit consists of periodic and
interperiodic “screens” that entail detailed pro-
cedures; vision, dental, and hearing services; im-
munizations in accordance with standards of the
Advisory Committee on Immunization Practices;
and all federally defined diagnosis and treatment
services considered medically necessary. The
medical necessity standard must be preventive
and must ensure treatments that ameliorate physi-
cal, mental, and developmental conditions.

EPSDT remains an entitlement for children but
only as a “wrap-around” to “benchmark” coverage
that tracks more restrictive private insurance stan-
dards. Children in child welfare systems, includ-
ing children and adolescents receiving foster care
services, can be enrolled in benchmark plans, but
children receiving foster care services must have
the right to opt out. The statute is silent on the
procedures states must follow in structuring their
“wrap-around” systems.

Table 3. A Comparison of EPSDT and Benchmark

Benefits

EPSDT

BENCHMARK EQUIVALENT COVERAGE

PERIODIC AND “AS NEEDED” SCREENING SERVICES THAT

INCLUDE:

e Unclothed physical examination

e Comprehensive health and developmental
history (including assessment of both physical
and mental health development)

e Immunizations recommended by the CDC
Advisory Committee On Immunization
Practices (ACIP)

e Laboratory tests including assessment of
blood lead levels

e Health education and anticipatory guidance

WELL-BABY AND WELL-CHILD CARE, INCLUDING AGE-AP-
PROPRIATE IMMUNIZATIONS

e Required at full actuarial equivalence

e Undefined in content

e Undefined in frequency

VISION SERVICES (PERIODIC AND AS NEEDED)
e Assessment

e Diagnosis

e Treatment, including eyeglasses

VISION SERVICES

e Not required

e Undefined in content

o If furnished, 75% of actuarial value

HEARING SERVICES (PERIODIC AND AS NEEDED)

e Assessment

e Diagnosis

e Treatment, including hearing aids and
speech therapy

HEARING SERVICES

e Not required

e Undefined in content

e If furnished, 75% of actuarial value

DENTAL SERVICES (PERIODIC AND AS NEEDED)

e Preventative beginning not later than age 3 or
earlier if medically indicated

e Restorative beginning not later than age 3 or
earlier if medically indicated

e Emergency care beginning not later than age 3
or earlier if medically indicated

OTHER APPROPRIATE PREVENTIVE SERVICES AS DESIGNATED
BY HHS

e Required but only at Secretarial discretion

e Undefined in frequency or content

o If required by Secretary, full actuarial value
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DIAGNOSTIC AND TREATMENT SERVICES THAT ARE MEDICALLY

NECESSARY AND THE NEED FOR WHICH IS DISCLOSED BY A

PERIODIC OR INTERPERIODIC SCREEN

e Standard of coverage: early, to correct or

ameliorate defects and physical and mental

health conditions discovered by screening

services, whether or not such services are

covered under the state medical assistance

plan. These services include:

Physician services

Hospital services (outpatient and inpatient)

Federal qualified health center services

Rural health clinic services

Family planning services and supplies

Medical care or any other type of remedial

care recognized under state law or furnished

by licensed practitioners within the scope of

their practice; as defined by state law

Home-based care

Private duty nursing services

Dental services

Clinic services

Physical therapy and related services

Prescribed drugs

Dentures

Prosthetic devices

Other diagnostic, screening, preventive, and

rehabilitative services, including any medical or

remedial service (provided in a facility, a home,

or other setting) recommended by a physician

or other licensed practitioner for the maximum

reduction of physical or mental disability and

restoration of an individual to the best possible

functional level. Services in an intermediate care

facility for the mentally retarded and inpatient

psychiatric services for individuals under age 21

e Nurse mid-wife and certified pediatric nurse
practitioner services to the extent that such
services are authorized under state law

e Case management

e Respiratory care

e Personal care services

e Any other medical or remedial care recognized
by the Secretary of Health and Human Services

HOSPITAL, PHYSICIAN, AND LABORATORY SERVICES

e Required

e Undefined in frequency and standard of
coverage

e Full actuarial value

PRESCRIPTION DRUGS

e Optional

e Undefined

e 75% actuarial value

LABORATORY AND X-RAY SERVICES
e Required

e Undefined

e Full actuarial value

MENTAL HEALTH SERVICES
e Optional

e Undefined

e 75% actuarial value

VISION SERVICES

e Optional

e Undefined

e 75% actuarial value

Source: Rosenbaum and Markus for the Commonwealth Fund. 2006
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Premiums and Cost-Sharing
BACKGROUND

Prior to the DRA, children were exempt from premium and cost-sharing (i.e., co-payments
and co-insurance) requirements for all practical purposes. T eir parents could be charged co-pay-
ments if nominal in size* but, for the most part, the families of Medicaid-eligible children were
not required to pay support premiums for health care or provide co-payments at the time of regular
health care visits for their children.

The DRA and lts Implications

T e DRA adds a new section 1916A, which became eective March 31, 2006. (Note that
special rules on the use of cost-sharing for emergency room services become elJective on January 1,
2007.) T e DRA amends the law to permit states to use premiums and cost-sharing for “any group
of individuals” and “for any type of service,” and may vary premiums and cost-sharing. Premiums
are exempted for families with incomes between 100-150% of the federal poverty level, but these
families may still face co-insurance with aggregate maximums set at “5% of the family income ... as
applied on a quarterly or monthly basis.” Families above 150% of the poverty level can be charged
premiums, but their aggregate maximum for cost-sharing and premiums remains the same as for
lower income groups (5% of family income). T e new rules are summarized in Table 4.

T e shift to premium support and cost-sharing for near-poor families does not carry over to
all Medicaid beneficiary groups. Exempted are children whose coverage is mandatory and those
who receive child welfare services under Title 1V-B or IV-E*. However, even these children can be
charged nominal co-payments for the use of “non-preferred” prescription drugs and the non-emer-
gency use of emergency departments.*® In the case of children not exempted from cost-sharing, the
only exemption is for “preventive services,” which are currently undefined. T us, millions of at-risk
children and adolescents can be subject to cost-sharing and, in the case of near-poor children living
with foster families, the cost-sharing requirements can be substantial, limited only by aggregate
maximums pegged to family income. Furthermore, tracking family incomes can be imprecise; the
experience under SCHIP, where cost-sharing has been a feature since the program’s inception, is
that tracking aggregate family contributions has proven to be a challenge.

Te net elect of the DRA is to set family cost-sharing exposure at 5% of aggregate family
income for families subject to the rules. Limits on cost-sharing must be followed for low-income
families, but since the DRA permits states to define the term “income” for cost-sharing purposes, it
is not clear how the exemption would work in practice. Indeed, states conceivably could eliminate
disregards and exemptions so that poor families (countable incomes below poverty) in fact would
be classified as near-poor and thus be subject to cost-sharing if a gross income test is used.

*Additional clarifying language related to this exemption can be found in H.R. 6408 §405.
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T e foster care exemption is incomplete and leaves children and adolescents subject to cost-
sharing for non-preferred drugs and for use of hospital emergency departments. T is less-than-total
exemption is a tremendous policy flaw and presents very dilCIcult challenges for child welfare and
Medicaid programs nationwide. For example, upon whom will state and county child welfare/
Medicaid programs impose these cost-sharing requirements when a child needs services? Upon
birthparents who have little to lose or who are unable or unwilling to discharge any obligations to-
ward their children who are now in protective custody? Or upon foster parents, who may perceive
this as a disincentive to foster children in the future? How will agencies enforce these provisions for
abandoned children, or for those children whose primary caregiver’s incarceration was the reason
for foster care entry? What will likely wind up happening is that child welfare budgets, already
stretched thin before the DRA, will have to be stretched again to cover these new costs.

What is clear is that, given the new requirements from the DRA, states will need to determine
how to address the operational quandaries the new law creates for its child welfare populations,
both mandatory and optional. Because cost-sharing rules are optional with states, a possible solu-
tion for Medicaid programs would be to exempt foster care children from any form of cost-sharing,
and to suspend premiums and cost-sharing for children and families receiving child welfare services.

Table 3. EPSDT before and after the DRA

PRE-DRA

DEFICIT REDUCTION ACT

CHILD WELFARE IMPACT

Premiums: No
premiums for
categorically
needy children;
premiums per-
mitted for other
children.

Cost-sharing:
Cost-sharing
prohibited.

Children (including children in foster care for whom Title
IV-E and IV-B services are available)

No premiums permitted. For most services, no cost-
sharing permitted. Cost-sharing is permitted for non-
preferred prescription drugs and non-emergency care
rendered in hospital emergency departments.

Optional Children

Premiums: Families with incomes at or below 150% of
poverty cannot be charged premiums. Families with
state-defined countable incomes over 150% may be
charged premiums.

Cost sharing: No cost-sharing (in the case of children
whose coverage is optional, at any income level) for
preventive services and family planning, or services
furnished to terminally ill or institutionalized persons, and
emergent use of the emergency room. Cost-sharing al-
lowed for non-preferred prescriptions and non-emergent
use of emergency room.

Families below 150% of poverty have a 5% aggregate
limit on cost-sharing (exempted from premiums) and
families above 150% of poverty have a 5% aggregate
limit on premiums and cost-sharing combined.

Provider enforceability permitted.

Cost-sharing protections for children
nonetheless leave children receiving
child welfare services vulnerable to
cost-sharing for emergency depart-
ment visits and non-preferred drugs,
which may be used at greater rates
by children in foster care.

Cost-sharing and premiums may
impact adherence and successful de-
livery of treatment plans for children
in-home, as well as for children re-
ceiving home reunification services or
moving to permanent legal guardian-
ship or adoption closed to the child
welfare system.

Adapted from Rosenbaum and Markus. DRA Analysis. Prepared for The Commonwealth Fund. February 2006.

THE DEFICIT REDUCTION ACT OF 2005

19



20

Case Management and Targeted Case Management
BACKGROUND

Under federal law, case management is a mandatory medical assistance benefit for all children
under EPSDT. Case management is also an administration activity for children receiving EPSDT
services (e.g., assistance with scheduling and transportation). In addition, states can treat certain
types of case management activity (e.g., utilization management) as a permissible administrative
activity. Depending on whether case management is treated as medical assistance or administrative
services, and depending on who performs the services, the federal payment rate for case manage-
ment services can vary.

Prior to the DRA, states and local municipalities increasingly made use of the Medicaid case
management provisions in their child welfare systems. Over the past decade, many states, in
response to the Adoption and Safe Families Act (ASFA, Public Law 105-89) and the Child Family
Service Reviews that began in the year 2000, have used Medicaid case management flexibility to
develop systems for managing health and related services for children in the child welfare system.

T e result has been an increasing number of “joint ventures” and cross-sector partnerships among
health agencies, in which many child welfare management functions related to child health were
funded through Medicaid case management payments to both public and private agencies and pro-
viders. T ese arrangements were found to promote service integration and improve the accessibility
and quality of care. Services were considered federally covered because virtually all children in child
welfare systems are Medicaid-enrolled. As a result, Medicaid played a seminal role in supporting
case management services within the child welfare system.>® Indeed, prior to the DRA, an estimated
15% of all Medicaid case management expenditures could be attributed to expenditures on behalf
of children in the child welfare system.5* T is expanded use of the Medicaid case management pro-
visions led to ongoing and bitter disputes between CMS and state programs regarding the circum-
stances under which federal Medicaid payments were appropriate.

DRA and lts Implications

T e DRA makes broad changes in federal rules governing the use of Medicaid to fund case
management services. T e DRA provisions appear to limit the scope of permissible “targeted case
management” services as the term is used in a medical assistance context. How these changes alJect
the capacity of states to bill for “case management” services as an administrative activity is unclear.
T e reach of these changes is also unclear because they are filled with ambiguities and have yet to be
thoroughly interpreted by CMS. T ere is little doubt, however, that their financial impact will be
significant.

T e attached table (see Appendix A) summarizes the case management changes. In elect, the
law creates a highly specific definition for permissible case management. T e DRA clarifies the
acceptable types of case management for care coordination and identification of needs that have
been critical in recent program improvements in the child welfare community. It specifically lists a
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series of exclusions for permissible case management in a foster care context. However, at the same
time—and more importantly perhaps—it ambiguously requires public programs that reimburse
for case management services to be “first dollar” to Medicaid, under Medicaid third-party liability
(TPL) rules. Tis final provision is so broad that it sweeps in virtually every public program (i.e.,
Title V, child welfare, state and local programs supporting school clinics, day care, state mental
health and substance abuse programs, developmental disability programs, special education, and so
forth).

Federal Medicaid TPL law is designed to ensure that in cases in which an insurer or third party
is obligated to pay for medical assistance costs, the state Medicaid program recovers such payments
for covered persons.®? To the extent that expenditures by child welfare agencies are not for medi-
cal care services but for administration in connection with the management of child welfare duties
under federal law, these expenditures would appear to fall outside of the scope of “third party liabil-
ity,” as the term is used in the statute. Moreover, if the state Medicaid program’s expenditures are
administrative rather than for “medical assistance,” such expenditures would appear to lie outside of
states’ TPL recovery duties, which are limited to recoveries of expenditures for “medical assistance.”
Tis issue awaits broader CMS development, but agencies might consider careful development of
standards for delineating between program administration related to health care services and for the
purchase of medical assistance services. In this regard, case management may be an administrative
activity subject to program administration cost finding rules or, alternatively, medical assistance
services paid for in accordance with the principles that govern medical assistance (e.g., the use of a
claims system, provision by qualified providers as a form of medical assistance, subject to the state’s
FMAP rate rather than its administrative cost recovery rate).

While it would appear the DRA defines permissible use of Medicaid Targeted Case Manage-
ment (TCM) funds for the child welfare system to identify health needs and coordinate services
for its children, the ambiguity of its “third party” liability clause calls into question how CMS will
interpret the new law and whether, in fact, such allocation of TCM funds will be allowed in the
future. Prior to the DRA, CMS had already begun denying state requests to allocate TCM funds to
the child welfare system for this purpose.>** T e ambiguity in the DRA may provide CMS with
the flexibility to continue these denials. Despite the elective date of January 1, 2006, it may be
some time before we know what the actual eJect will be on child welfare systems and their access to
TCM funds within Medicaid.

Although the impact of the TCM amendments on federal funding for the health-related activi-
ties of child welfare agencies is uncertain at this point, the potential reach of the TPL rules may
actually be far greater if these provisions are interpreted to reach public agencies that expend ad-
ministrative funds on health care supports for children. While some programs are located directly
within child welfare agencies and would potentially be protected by the DRA, often programs for
care coordination to children with special needs are aggregated across public programs, at the state
or county level, to permit economies of scale when coordinating the health care of vulnerable popu-
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lations. T e impact of the TPL rules will likely be greatest and potentially most damaging in states
that have instituted innovative and integrated child serving agencies, such as the state of Delaware,
where there is a single agency serving children which integrates health, mental health, juvenile
justice, and child welfare services. If CMS interprets the TPL clause strictly, while exempting only
children in the child welfare system, then such programs will have to change their organizational
structure and funding streams, or else face significant cutbacks moving forward. Rather than
reduce costs downstream, such a policy shift in the application of TPL rules may ultimately increase
costs by disrupting integrated programs that have sought to reduce bureaucracy and streamline
services according to need.

Finally, certain public programs (e.g., health centers) require grantees to bill Medicaid for
covered services. Some health, educational, and social programs explicitly prevent payment for
case management in the case of Medicaid patients covered for case management services (i.e., all
children as a result of EPSDT). T e important unanswered question is whether CMS will interpret
this billing requirement as a prohibition against paying a publicly funded health care or social ser-
vices providers for case management services in the case of Medicaid-enrolled patients and clients.
Where other public programs are concerned, a key question will be whether these programs recog-
nize and pay for medical case management services when the recipients of such services are enrolled
in Medicaid.

Conclusion

By transforming the operating principles and reducing longstanding protections for children in
the Medicaid program, the DRA may profoundly alJect the availability of federal funding to sup-
port the delivery of essential health services to children and adolescents in the child welfare system,
particularly those in foster care. Although the DRA does contain important protections for chil-
dren in certain instances, children will nonetheless face the full impact of the law in many respects,
particularly where citizenship documentation, patient cost-sharing for certain services, and access
to targeted case management are concerned. T ese protections may decline still further if CMS in-
terprets the DRA provisions in restrictive ways, such as by permitting states to automatically enroll
all beneficiaries, including exempt populations, in benchmark plans, or by approving state reforms
that clearly appear to be inconsistent with the protections contained in the legislation.

Congress has not taken action to modify any DRA provisions or to add further child health
protections. T e question now is this: How will states respond to the DRA?

A starting point is careful policy deliberation between Medicaid and child welfare agencies in
order to ascertain the full potential impact of the statute. T is assessment would span the domains
of Medicaid policy, from enrollment to benefits and coverage, cost-sharing requirements, and fi-
nancial support for the health and social service systems furnishing integrated services to both child
welfare and Medicaid agencies.
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T e ideas below are based on the discussions at the June 1, 2006 meeting on Implementing
New Medicaid Law from the Deficit Reduction Act of 2005 for Children in the Child Welfare System.
T e policy leaders who convened identified a series of specific concerns and an array of suggestions
for how to respond and solve specific challenges across the four areas covered in this report. Some
suggested actions call for adoption of federal or state policy, while others could be done by and
through local agencies and organizations. State and local leaders concerned about the health and
well-being of children in foster care and others receiving child welfare services may see opportuni-
ties for action in this list.

Documentation of Citizenship and Legal Status

Key issues
o At the time of the meeting, there was no exemption for children entering or residing in
foster care. T is has subsequently been addressed with an exemption in the Tax Relief and
Health Care Act of 2006.

e T ere remains no guidance as to the re-determination process for eligibility once children
depart foster care, nor are there exemptions for low income children receiving child welfare
services but not yet in foster care arrangements.

Possible responses and solutions
o States and child welfare agencies must ensure that they are documenting citizenship for IV-E
and 1V-B eligibility. Exemption of citizenship documentation does not preclude states and
child welfare agencies from documenting citizenship to determine eligibility for those
services. T e technical amendments in late 2006 recognized the standing law regarding
verification of citizenship for those programs as the standard in meeting the DRA
documentation requirements.

e While there remains the need for further guidance about re-determination of coverage for
children receiving child welfare services or departing foster care, states might interpret their
fulfillment of the exemption for coverage while in foster care as eliminating the need to
re-document citizenship upon departure from the system.

Coverage and Benefits

Key issues
e EPSDT continues for children under 19, with a “wrap-around” approach required to assure
financing for covered benefits not in any states’ benchmark or benchmark-equivalent plan.

e Despite exemption of children in foster care from the benchmark and benchmark-equivalent
option, CMS policy appears to permit default enroliment of exempt groups with voluntary
opt-out.

e States are unclear as to how to operationalize the EPSDT wrap-around coverage; thus, access
to benefits may be reduced.
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Possible responses and solutions

Clarify EPSDT coverage obligations for children (through Congressional legislative
amendments and CMS regulatory guidelines).

Exempt children served in the child welfare system, particularly those in foster care, out-
of-home placements, from enrollment in benchmark plans (requires state policy action). In
other words, children in or entering the child welfare system or foster care automatically
receive traditional EPSDT benefits.

Develop clear models for states to use in implementing the benchmark option with EPSDT
wrap-around coverage.

Develop model benefit packages of benchmark plus wrap-around services most likely to be
used by children in the child welfare system and encourage state agencies to give prior
authorization or otherwise use these “prepackaged” benefits to facilitate access to services
when medically necessary.

Educate state child welfare and public health agencies regarding the EPSDT wrap-around
coverage requirement when the benchmark option is used.

Prepare materials explaining a state’s benefit and wrap-around rules in language that is easy
for local agencies, providers, families, and foster care providers to understand.

Encourage any state that uses the benchmark system and enrolls all children in benchmark
plans to instruct plans that notification that a child is receiving any type of child welfare
services should represent conclusive evidence of medical need for EPSDT wrap-around
coverage. Screening, diagnosis, and treatment services that meet the EPSDT concept of
medical necessity (rather than the plan’s undoubtedly more restrictive definition of medical
necessity) would thus remain covered.

Design EPSDT wrap-around approaches to ensure continued access to full EPSDT benefits
under certain circumstances, such as removal from a home, where expanded services are in
cluded in a written plan of care, or where a child’s assessment reveals a physical, develop
mental, or mental health condition that could result in impaired healthy development, and
that would benefit from a health care intervention.

Premiums and Cost-Sharing

Key issues

T e exemption to children in foster care on cost-sharing does not include non-preferred
prescription medications and non-emergent use of emergency room.

Imposition of premiums is complicated when children are being removed from the home
and placed into foster care (i.e., no clear idea about who should pay).

Studies of recent state experiences suggest that imposing cost-sharing may deter utilization
of services.

Possible responses and solutions

Exempt all children in foster care from all premiums and all forms of cost-sharing (requires
federal or state policy action). State Medicaid programs could exempt foster care children
from any form of cost-sharing, even for non-preferred drugs and emergency department vis
its. States could also suspend premiums and cost-sharing for children and families receiving
child welfare services.
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Extend such an exemption to all children living in families receiving services in-home
before placement into foster care or those served in the child welfare system (requires Con
gressional or state legislative action).

Prepare materials explaining a state’s premium and cost-sharing rules in language that is easy
for local agencies, providers, families, and foster care providers to understand.

Case Management and Targeted Case Management

Key issues

Change in definition of case management and exclusion of certain activities related to foster
care will require states to reorganize and refinance services, potentially with much less
funding.

Loss of Medicaid financing for children served by multiple systems could result in a
substantial decline in service coordination for vulnerable children and a reduction in system
elciency.

Re-definition of third-party liability raises uncertainties about states’ ability to use Medicaid
case management funding as part of coordinated eCorts across medical, educational, health,
and social service systems for vulnerable children.

Possible responses and solutions

Develop and disseminate case management approaches—at the state and local levels—that
fit within the DRA definition of case management.

Consider case management expenditures under federally assisted, public grant programs
as administrative costs that would be exempt from the third-party liability requirements,
assuming that CMS adheres to third party liability principles and does not treat program
administration funds under public programs as available to pay medical bills..

Conduct a state review of current activities to assure compliance with new definitions (to be
done by state agencies).

Develop state agency standards for delineating between program administration related to
health care services and the purchase of medical assistance services. In this regard, case
management may be an administrative activity subject to program administration cost
finding rules or, alternatively, medical assistance services paid for in accordance with the
principles that govern medical assistance.

Prepare materials explaining these provisions in language that is easy for state and local
agencies to understand.

Convene a national-level technical working group of state representatives from child
welfare, behavioral health, Medicaid, public health, professional associations, and family
advocates to discuss options to minimize the negative impact of new case management
provisions.

Although interpretation of the DRA will continue to be a moving target for states, what is clear
is that it will take years for the e(Jects of the DRA to filter through the child welfare system, and
that the process of implementation will bear close study.
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Appendix: State Options for Targeted Case Management in the Case of Children

Pre-DRA

DEFICIT REDUCTION ACT (86052)
CASE MANAGEMENT DEFINED

Child Welfare Impact

Medical assistance case
management: Services that
assist individuals eligible
under the plan in gaining
access to needed medical,
social, educational, and
other services (42 U.S.C.
§1396n(g) (2). All federal
rules applicable to medical
assistance access, cover-
age, claims, and payment
would apply.

Case management billed as
an administrative service:
No single definition, but
federal guidelines recog-
nize the following activities
as costs directly related

to state plan administra-
tion: EPSDT administrative
services linked to outreach,
scheduling, transportation,
service coordination, and
care arrangement; Medic-
aid eligibility determinations
and re-determinations;
Medicaid intake process-
ing; Medicaid preadmission
screening for inpatient care;
prior authorization for Med-
icaid services and utiliza-
tion review; and Medicaid
outreach (methods to inform
or persuade recipients

or potential recipients to
enter into care through

the Medicaid system).
Separate Federal Financial
Participation (FFP) rates and
claims payment, and billing
procedures apply.

Expands on the definition by amplifying its meaning: Amends
§1396n(g)(2) to retain the existing definition but also to provide the follow-
ing clarification of what is meant by case management, in the context of
the medical assistance definition, to include:

(I). Assessment of an eligible individual to determine service needs, in-
cluding activities that focus on needs identification, to determine the need
for any medical, educational, social, or other services. Such assessment
activities include the following: taking client history; identifying the needs
of the individual and completing related documentation; gathering infor-
mation from other sources such as family members, medical providers,
social workers, and educators, if necessary, to form a complete assess-
ment of the eligible individual.

(I) Development of a specific care plan based on the information col-
lected through an assessment, that specifies the goals and actions to
address the medical, social, educational, and other services needed by
the eligible individual, including activities such as ensuring the active par-
ticipation of the eligible individual and working with the individual (or the
individual’s authorized health care decision maker) and others to develop
such goals and identify a course of action to respond to the assessed
needs of the eligible individual.

(1) Referral and related activities to help an individual obtain needed ser-
vices, including activities that help link eligible individuals with medical,
social, educational providers, or other programs and services that are ca-
pable of providing needed services, such as making referrals to providers
for needed services and scheduling appointments for the individual.

(IV) Monitoring and follow-up activities, including activities and contacts
that are necessary to ensure the care plan is effectively implemented and
adequately addresses the needs of the eligible individual, and which may
be with the individual, family members, providers, or other entities, and
conducted as frequently as necessary to help determine such matters as
whether services are being furnished in accordance with an individual’s
care plan; whether the services in the care plan are adequate; whether
there are changes in the needs or status of the eligible individual and, if
so, making necessary adjustments in the care plan and service arrange-
ments with providers.

Specifically excludes from the definition: “The direct delivery of an un-
derlying medical, educational, social, or other service to which an eligible
individual has been referred, including with respect to the direct delivery
of foster care services, services such as (but not limited to) the following:
(I) research gathering and completion of documentation required by the
foster care program. (ll) assessing adoption placements. (lll) recruiting
or interviewing potential foster care parents. (IV) serving legal papers. (V)
home investigations. (VI) administering foster care subsidies. (VIl) mak-
ing placement arrangements.

e Clarifies that case management services need not comply
with comparability or state-wideness requirements.
e Rules may not apply to administrative case management.

Reimbursement implications for
cross-system programs, particu-
larly in the child welfare system,
but across various public
programs that primarily man-
age the health care coordination
and access to care for high-risk
children.

Excludes reimbursement for
specific activities in child welfare
that are not directly related to
the determination of health care
needs, health care access, and
care coordination.
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Pre-DRA

DEFICIT REDUCTION ACT (§6052)

Child Welfare Impact

TYPES OF CASE MANAGEMENT AND CONDITIONS FOR FEDERAL FINANCIAL PARTICIPATION (FFP)

Medical assistance case
management services:
Payable at the state medical
assistance rate and may

be targeted to particu-

lar subgroups, as a state
plan matter (no freedom

of choice waiver required).
Case management services
must be billed as medical
assistance and must comply
with conditions of payment
for medical assistance (e.g.,
free choice of providers,
furnished by a qualified
provider, considered medi-
cally necessary, and billed in
accordance with Medicaid
claims principles) (SMM
§4302)

Case management also may
be furnished as an integral
part of another billable
service, in which case it is
not separately reimbursable
(SMM §4302)

Administrative case man-
agement services: Paid at
the federal matching rate for
administrative services and
must be directly related to
state plan administration.
When case management

is furnished as an admin-
istrative service, federal
requirements regarding
administration costs must
be followed (use of time
studies, allocation of costs
among programs, related to
administration of state Med-
icaid plan). (SMM §4302)

Case management may
be furnished as an integral
part of EPSDT medical
assistance services or as
an EPSDT administrative
service.

Specifies when case management will and will not be recognized
with respect to certain individuals. With respect to contacts with “indi-
viduals who are not eligible for medical assistance under the state plan”
or who, if eligible, “are not part of the target population specified in the
state plan,” such contacts are considered allowable case management
“when the purpose of the contact is directly related to the management
of the eligible individual’s care.” Contacts are NOT considered allowable
case management activity, if such contacts relate “directly to the identi-
fication and management of the non-eligible or non-targeted individual’s
needs and care.”

In the case of case management services that are reimbursable under
another federally funded program as TPL, state cost allocation systems
must adhere to OMB Circular 87 or successor circulars

Would prohibit services provided
to family members (e.g., mental
health services to a parent) in
order to improve the child’s
home and prevent recidivism to
foster care.
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Pre-DRA

DEFICIT REDUCTION ACT (86052)

Child Welfare Impact

TYPES OF CASE MANAGEMENT AND CONDITIONS FOR FEDERAL FINANCIAL PARTICIPATION (FFP)

General TPL recovery
principles apply to “care
and services available
under the plan” 42 U.S.C.
§1396a (a) (25) (A). Where
[third party] legal liability is
found to exist, states must
make recovery efforts “after
medical assistance has been
made available” 42 U.S.C.
§1396a (a) (25) (B). States
must have in place subroga-
tion laws that apply “to the
extent that payment has
been made under the state
plan for medical assistance
in any case where a third
party has a legal liability to
make payment for such as-
sistance.” 42 U.S.C. §1396a
(@) (25) (H).

Specifies that “in accordance with 42 U.S.C. §1396a(a)(25), FFP only is
available under this title for case management services or targeted case
management services, if there are no other third parties liable to pay for
such services, including as reimbursement under a medical, social, edu-
cational, or other program.”

Exempts activities carried out under the Indian Health Service and Ryan
White Care Act from the meaning of federal programs.

Creates significant ambiguity

in the DRA, as it creates the
possibility that despite allowable
activities, CMS could interpret all
medical assistance case man-
agement, and perhaps admin-
istrative case management, as
excluded under TPL rules.

Even if child welfare systems
are exempted from TPL rules,
the prohibition of case manage-
ment in other programs would
severely jeopardize statewide
systems across public programs
that have streamlined access to
care and minimized bureaucracy,
while engaging in important
medical case management
activities.

Source: Adapted from Rosenbaum & Markus. DRA Analysis. Prepared for The Commonwealth Fund. February 2006.
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